AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Small Business Administration

409 Third Street, SW., Washington, DC
20416, or by fax to (202) 205-6390, marked
“Attn: Request for Women-Owned
Small Business Eligibility Examina-
tion.”

(d) Notice of receipt of request. SBA
will immediately notify the concern in
writing once SBA receives its request
for an examination. SBA will request
that the concern provide documenta-
tion and information related to the
concern’s EDWOSB or WOSB eligibility
and may draw an adverse inference if
the concern fails to cooperate in pro-
viding the requested information.

(e) Determination of eligibility. The D/
GC will send the concern a written de-
cision finding that it either qualifies or
does not qualify as an EDWOSB or
WOSB.

(1) If the D/GC determines that the
concern does mnot qualify as an
EDWOSB or WOSB, the decision will
explain the specific reasons for the ad-
verse determination and advise the
concern that it is prohibited from self-
certifying as an EDWOSB or WOSB. If
the concern self-certifies as an
EDWOSB or WOSB notwithstanding
SBA’s adverse determination, the con-
cern will be subject to the penalties
under subpart G of this part.

(2) If the D/GC determines that the
concern qualifies as an EDWOSB or
WOSB, then the D/GC will send the
concern a written decision to that ef-
fect and will advise the concern that it
may self-certify as an EDWOSB or
WOSB, as applicable.

(f) Effect of decision. The D/GC’s deci-
sion is effective immediately and re-
mains in full force and effect unless a
new examination verifies the concern
is an eligible EDWOSB or WOSB or the
concern is certified by a third-party
certifier. If the concern has already
certified itself as a WOSB or EDWOSB
on a pending procurement the concern
must immediately inform the officials
responsible for the procurement of the
adverse determination.

(g) Determinations of Ineligibility. A
concern that has been found to be ineli-
gible shall not represent itself as a
WOSB or EDWOSB until it cures the
reason for its ineligibility and SBA de-
termines that the concern qualifies as
a WOSB or EDWOSB. A concern that
believes in good faith that it has cured
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the reason(s) for its ineligibility may
request an examination under the pro-
cedures set forth in this section.

Subpart E—Federal Contract
Assistance

§127.500 In what industries is a con-
tracting officer authorized to re-
strict competition under this part?

A contracting officer may restrict
competition under this part only in
those industries in which SBA has de-
termined that WOSBs are underrep-
resented or substantially underrep-
resented in Federal procurement, as
specified in §127.501.

§127.501 How will SBA determine the
industries that are eligible for
EDWOSB or WOSB requirements?

(a) Based upon its analysis, SBA will
designate by NAICS Industry Sub-
sector Code those industries in which
WOSBs are underrepresented and sub-
stantially underrepresented.

(b) In determining the extent of dis-
parity of WOSBs, SBA may request
that the head of any Federal depart-
ment or agency provide SBA, data or
information necessary to analyze the
extent of disparity of WOSBs.

§127.502 How will SBA identify and
provide notice of the designated in-
dustries?

SBA will post on its Internet Web
site at hAttp:/www.sba.gov a list of
NAICS Industry Subsector industries it
designates under §127.501. The list of
designated industries also may be ob-
tained from the local SBA district of-
fice and may be posted on the General
Services Administration Internet Web
site.

§127.503 When is a contracting officer
authorized to restrict competition
under this part?

(a) EDWOSB requirements. For re-
quirements in industries designated by
SBA as underrepresented pursuant to
§127.501, a contracting officer may re-
strict competition to EDWOSBs if the
contracting officer has a reasonable ex-
pectation based on market research
that:

(1) Two or more EDWOSBs will sub-
mit offers for the contract;
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(2) The anticipated award price of the
contract (including options) does not
exceed $5,000,000, in the case of a con-
tract assigned an NAICS code for man-
ufacturing; or $3,000,000, in the case of
all other contracts; and

(3) Contract award may be made at a
fair and reasonable price.

(b) WOSB requirements. For require-
ments in industries designated by SBA
as substantially underrepresented pur-
suant to §127.501, a contracting officer
may restrict competition to WOSBs if
the contracting officer has a reason-
able expectation based on market re-
search that:

(1) Two or more WOSBs will submit
offers (this includes EDWOSBs, which
are also WOSBs);

(2) The anticipated award price of the
contract (including options) will not
exceed $5,000,000, in the case of a con-
tract assigned an NAICS code for man-
ufacturing, or $3,000,000 in the case of
all other contracts; and

(3) Contract award may be made at a
fair and reasonable price.

(c) 8(a) BD requirements. A con-
tracting officer may not restrict com-
petition to eligible EDWOSBs or
WOSBSs if an 8(a) BD Participant is cur-
rently performing the requirement
under the 8(a) BD Program or SBA has
accepted the requirement for perform-
ance under the authority of the 8(a) BD
program, unless SBA consented to re-
lease the requirement from the 8(a) BD
program.

(d) Contracting Among Small Business
Programs.

(1) Acquisitions Valued At or Below
3100,000/Simplified Acquisition Threshold.
The contracting officer shall set aside
any acquisition with an anticipated
dollar value exceeding $3,000 ($15,000 for
acquisitions as described in the Federal
Acquisition Regulation (FAR) at 48
CFR 13.201(g)(1)) but valued below
$100,000 ($250,000 for acquisitions de-
scribed in paragraph (1) of the Sim-
plified Acquisition Threshold defini-
tion in the FAR at 48 CFR 2.101) for
small business concerns when there is a
reasonable expectation that offers will
be obtained from at least two small
business concerns that are competitive
in terms of quality and delivery and
award will be made at fair market
prices. This requirement does not pre-
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clude a contracting officer from setting
aside a contract under the 8(a) BD,
HUBZone, Service Disabled Veteran
Owned (SDVO), or WOSB programs.

(2) Acquisitions Valued Above $100,000/
Simplified Acquisition Threshold.

(i) The contracting officer shall set
aside any acquisition with an antici-
pated dollar value exceeding $100,000
($250,000 for acquisitions described in
paragraph (1) of the Simplified Acquisi-
tion Threshold definition in the FAR
at 48 CFR 2.101) for small business con-
cerns when there is a reasonable expec-
tation that offers will be obtained from
at least two small business concerns
that are competitive in terms of qual-
ity and delivery and award will be
made at fair market prices. However,
after conducting market research, the
contracting officer shall first consider
a set-aside or sole source award (if the
sole source award is permitted by stat-
ute or regulation) under the 8(a) BD,
HUBZone, SDVO SBC or WOSB pro-
grams before setting aside the require-
ment as a small business set-aside.
There is no order of precedence among
the 8(a) BD, HUBZone, SDVO SBC or
WOSB programs. The contracting offi-
cer must document the contract file
with the rationale used to support the
specific set-aside, including the type
and extent of market research con-
ducted. In addition, the contracting of-
ficer must document the contract file
showing that the apparent successful
offeror’s ORCA certifications and asso-
ciated representations were reviewed.

(ii) SBA believes that Progress in ful-
filling the various small business goals,
as well as other factors such as the re-
sults of market research, pro-
grammatic needs specific to the pro-
curing agency, anticipated award price,
and the acquisition history, will be
considered in making a decision as to
which program to use for the acquisi-
tion.

(e) Contract file. When restricting
competition to WOSBs or EDWOSBSs in
accordance with §127.503, the con-
tracting officer must document the
contract file accordingly, including the
type and extent of market research and
the fact that the NAICS code assigned
to the contract is for an industry that
SBA has designated as an underrep-
resented or, with respect to WOSBs,
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substantially underrepresented, indus-
try. In addition, the contracting officer
must document the contract file show-
ing that the apparent successful
offeror’s documents and ORCA certifi-
cations and associated representations
were reviewed.

§127.504 What additional require-
ments must a concern satisfy to
submit an offer on an EDWOSB or
WOSB requirement?

(a) In order for a concern to submit
an offer on a specific EDWOSB or
WOSB requirement, the concern must
ensure that the appropriate representa-
tions and certifications on ORCA are
accurate and complete at the time it
submits its offer to the contracting of-
ficer, including, but not limited to, the
fact that:

(1) It is small under the size standard
corresponding to the NAICS code as-
signed to the contract;

(2) It is listed on CCR and ORCA as
an EDWOSB or WOSB; and

(3) There has been no material
change in any of its circumstances af-
fecting its EDWOSB or WOSB eligi-
bility.

(b) The concern must also meet the
applicable percentages of work require-
ment as set forth in §125.6 of this chap-
ter (limitations on subcontracting
rule).

§127.505 May a non-manufacturer sub-
mit an offer on an EDWOSB or
WOSB requirement for supplies?

An EDWOSB or WOSB that is a non-
manufacturer, as defined in §121.406(b)
of this chapter, may submit an offer on
an EDWOSB or WOSB contract for sup-
plies, if it meets the requirements
under the non-manufacturer rule set
forth in §121.406(b) of this chapter.

§127.506 May a joint venture submit
an offer on an EDWOSB or WOSB
requirement?

A joint venture may submit an offer
on an EDWOSB or WOSB contract if
the joint venture meets all of the fol-
lowing requirements:

(a) Except as provided in
§121.103(h)(3) of this chapter, the com-
bined annual receipts or employees of
the concerns entering into the joint
venture must meet the applicable size
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standard corresponding to the NAICS
code assigned to the contract;

(b) The EDWOSB or WOSB partici-
pant of the joint venture must be des-
ignated on the CCR and the ORCA as
an EDWOSB or WOSB;

(c) The parties to the joint venture
must enter into a written joint venture
agreement. The joint venture agree-
ment must contain a provision:

(1) Setting forth the purpose of the
joint venture.

(2) Designating an EDWOSB or WOSB
as the managing venturer of the joint
venture, and an employee of the man-
aging venturer as the project manager
responsible for the performance of the
contract;

(3) Stating that not less than 51 per-
cent of the net profits earned by the
joint venture will be distributed to the
EDWOSB or WOSB;

(4) Specifying the responsibilities of
the parties with regard to contract per-
formance, sources of labor, and nego-
tiation of the EDWOSB or WOSB con-
tract; and

(5) Requiring the final original
records be retained by the managing
venturer upon completion of the
EDWOSB or WOSB contract performed
by the joint venture.

(d) The joint venture must perform
the applicable percentage of work re-
quired of the EDWOSB or WOSB
offerors in accordance with §125.6 of
this chapter (limitations on subcon-
tracting rule);

(e) The procuring activity will exe-
cute the contract in the name of the
EDWOSB or WOSB or joint venture.

(f) The WOSB or EDWOSB must pro-
vide a copy of the joint venture agree-
ment to the contracting officer.

§127.507 Are there EDWOSB and
WOSB contracting opportunities at
or below the simplified acquisition
threshold?

If the requirement is at or below the
simplified acquisition threshold, the
contracting officer may set-aside the
requirement as set forth in §127.503.

§127.508 May SBA appeal a con-
tracting officer’s decision not to re-
serve a procurement for award as a
WOSB Program contract?

The Administrator may appeal a con-
tracting officer’s decision not to make
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